
2120 L Street,N.W., Suite 520 
Washingon, D.C. 20037 

K R A S K I N ,  L E S S E  & C O S S O N ,  LLP 
ATTORNEYS AT LAW 

TELECOMMI~ICATIONS MANAGEMENT CONSULTANTS 

Dcccmber 1 I ,  2002 

Telephone (202) 296-8890 
Telecopier (202) 296-8893 

Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12Ih Street, S.W. 
Washington, D.C. 20554 

Re: Petition for Order Declaring Mid-Rivers Telephone 
Cooperative, Inc. an Incumbent Local Exchange 
Carrier in Terry, MT, WC Doc. No. 02-78; Federal 
State Joint Board on Universal Service, CC Doc. No. 

Ex Parre Presesentation 
96-45 

Dear Ms. Dortch: 

On December 10,2002 Gerry Anderson and I, representing Mid-Rivers Telephone 
Cooperative, met with Commissioner Martin and Dan Gonzales to discuss Mid Rivers' pending 
petition. In the course of the discussions, the attached paper was used to explain Mid-Rivers's 
position on the issues raised by parties in this proceeding. In addition, the attached summaries of 
USF payments to competitive carriers were provided. 

Please contact me if there are any questions in regard to this matter. An original and one 
copy are provided for each docket pursuant to Section 1.1206(b) of the Commission's rules. 

Sincerely yours, 

David W L  Cosson 

Attachments 

cc: Ian Dillner 
Paul Gamett 
Nese Guendelsberger 
Ann Stevens 
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MID-RIVERS TELEPHONE COOPERATIVE 
SECTION 251(h) PETITION, TERRY, MT 

WC DOC. NO. 02-78 

Filed: February 15,2002 
Public Notice: April 19, 2002 
CommentdReplies Complete: May 15, 2002 

Sumrnav:: 

Mid-Rivers provides ILEC and CLEC service in eastern Montana. Mid-Rivers 
initiated CLEC service in Terry in 1997 by constructing new outside plant, and. offers a 
combination of modern, reliable services including DSL, Internet, ITV to the school and 
CLASS, together with a local presence. Ninety percent of the subscribers converted to 
Mid-hvers in the first year. Approximately 97% of the 317 residence lines and 118 
business lines in Terry are Mid-Rivers subscribers. Mid-Rivers has been designated an 
ETC in Terry. Mid-Rivers was able to obtain almost the entire subscriber base because 
of the superiority of its service compared to Qwest, which has long relegated Terry and 
other rural areas to telecommunications backwaters. 

Mid-Rivers should be designated the ILEC for Terry because it meets the 
requirements of Section 25 1 (h)(2): 

(a) 
@) 
(c) 

It has a comparable position in the area to the ILEC. 
It has substantially replaced the ILEC 
Treatment of Mid-Rivers as the ILEC is consistent with the public interesf 
convenience and necessity and the purposes of Section 25 1. 

, 

Record: 

Comments in support of Mid-Rivers’ Petition were filed by Rural Independent 
Competitive Alliance ("RIGA"), the National Telecommunications Cooperative 
Association (“TCA”) and John Staurulakis, Inc. (“JSl”). An opposition was filed by : - 
Western Wireless Corporation AAer close of the comment period, Qwest filed its 
comments as an ex parte letter seeking to delay Commission action by proposing that the 
Commission first conduct a Notice of Inquiry before acting on Mid-Rivers’ Petition. 

Issues 

(a) Study Area Waiver. Western Wireless and Qwest oppose the petition and 
claim to be concerned that if, after grant of the petition, the Commission 
also allows Mid-Rivers to include Teny in its study area, then any 
subsequent competitive canier seeking ETC designation in Terry would 
be required to serve the entire Mid-Rivers study area and would be 
required to make a public interest showing. In addition, the opponents 
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claim there could then be changes in the form of rate regulation and USF 
support. Qwest asserts Mid-Rivers should continue to receive the same 
support as Qwest. 

Issues regarding the implications of a study area waiver are premature at 
best. There are no pending ETC requests for Terry by Western Wireless 
or any other carrier. Although Mid-Rivers intends to apply for a study area 
waiver upon grant of this petition, the petition is not contingent upon 
grant of such a waiver and all interested parties will have the opportunity 
to raise any relevant comments in the waiver proceeding. Any other ETC 
applicant will have the right to request that a different service area be 
designated. 

Mid-kvers believes, however, that the current rules specifylng that all 
ETCs receive the same per line USF support are seriously flawed from a 
public policy perspective and are not competitively neutral. Because all 
ETCs are not similarly situated, the current rules result in support that is 
not sufficient for some ETCs, and a windfall for others. Both results are in 
conflict with the Act. The current reexamination of the “portability” rules 
should not delay action on Mid-River’s petition beiause Mid-Rwers’ 
request for ILEC designation is not conditioned upon any subsequent 
Commission action. 

(b) Section 251@ Exemption. Western Wireless and Qwest also object that 
grant of ILEC status to Mid-Rivers in Terry would allow Mid-Rivers to 
assert its Section 25 1 (f) exemption from the requirements of Section 
251(c). 

The rural exemption issue can and should be addressed in accordance with 
the relevant provisions of Section 251(f)(l)(B) if, and when, a competitor 
seeks such an interconnection. There are currently no such requests. 
Congress contemplated that some CLECs would supplant the incumbent 
and become ILECs, without any indication that such new ILECs should 
not be permitted if they would meet the definition of a rural telephone 
company. 

Area of Designa/ion. Qwest asserts that before acting on Mid-Rivers’ 
petition, the Commission must decide whether the statute allows Mid- 
Rivers to be designated as the ILEC in Terry alone, or throughout the area 
in which i t  is designated a competitive ETC. 

This issue borders on the hvolous. There is no basis in the statute for this 
assertion, nor any basis in fact. Consideration of this question would 
unnecessarily delay action on Mid-Rwers’ petition. The prerequisites for 
ILEC status include substantial replacement; ETC status requires only 
holding out to provide the supported services. 

(c) 
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(d) Stalus of @est afier designation of Mid-Rivers. Qwest claims that 
before it acts on Mid-Rivers’ petition, the Commission must resolve the 
question of whether Qwest would remain an ILEC if the petition is 
granted. 

There is no reason to conduct a separate proceeding and delay action on 
Mid-Rivers’ petition. If the Commission determines that Qwest’s status 
in Terry changes as a result of grant of the petition, it can so state in its 
decision. The Act provides Qwest an opportunity to withdraw its ETC 
status 60m Terry, to which Mid-Rivers would not object, and would 
consider purchase of Qwest’s facilities 

Conc fusion 

Mid-Rivers requests that the Commission act promptly on its petition consistent 
with the intent of Congress for situations in which the incumbent carrier is supplanted by 
a new entrant. 
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co 
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